NEW JERSEY SELF INSURERS’ ASSOCIATION

NOVEMBER 2016 NEWSLETTER


PRESIDENT’S MESSAGE          

Several exciting events have occurred since our last newsletter.  Even before our Atlantic City conference in April 2016, our program committee was hard at work on our Fall Business Meeting and Seminar.  Their dedication resulted in an excellent program and, as we did in Atlantic City, we had a record number of attendees.  From the feedback that we received regarding this meeting, I believe we are meeting one of our major goals, which is to be the premier source of education and information for “all things” relating to New Jersey workers’ compensation.  As I always do, I would like to thank the speakers who provided us with their time and knowledge.   Without them, this goal could never be met.   

Our program committee also undertook arranging a members-only free breakfast meeting in September.    Space was limited for this event, and I am pleased that our membership was so interested that we were at capacity.  Our speakers were excellent and had the opportunity to present in a smaller setting than our fall and spring events, which both speakers and attendees seemed to enjoy.   Based on the success of this event, discussion is already underway to hold similar events in the future.  We hope to host a few members-only meetings a year, each one in a different geographical location so that members from throughout the State have the opportunity to attend.     Information will be forwarded to our members as these plans are finalized.  You can also check our website which will be updated with current information as it becomes available.  

I am also excited to share that we have partnered with NJ Kids’ Chance to sponsor a $5,000 a year scholarship for a deserving 
child of a parent who suffered a catastrophic or fatal work-related injury. Representatives from NJ Self Insurers’ attended the NJ Kids’ Chance gala, and I was honored to be able to present the scholarship to “our” young recipient.    The gala was wonderful and if you have not done so in the past, I would encourage you to attend this wonderful event and support a very worthy cause.

At our fall meeting, I had shared my dream of continuing to beat our record of attendance in Atlantic City.  Please, help my dream come true!   For those who have attended in the past, you already know this will be a premier educational and fun event.  For those who have not attended, join us!  I have no doubt that once you do, you will be a regular attendee to this and other NJ Self Insurer events. 

Have a wonderful winter and Holiday Season!  See you in Atlantic City!!

Donna Wrobel

President and Membership Committee Chair   

OUR NEXT PROGRAM

The 2017 Workers’ Compensation Conference and Vendor Fair will be held at Harrah’s Resort in Atlantic City on May 4th & 5th.

Program and registration information will be forwarded to all members in January/February 2017.
NEW TO THE ASSOCIATION
Our   first breakfast meeting for member companies was sold out. Fifty-three members attended the meeting on September 16, 2016, at the Hilton Double Tree Hotel in Mount Laurel, NJ.   The members enjoyed the presentations by Dr. Kirshner and Stephen Fannon Esq. Plans are to host another breakfast program in Central Jersey in early 2017.
DIVISION NEWS

The 2017 Permanent Total and Temporary total maximum rate will be $896; the minimum will be $239. As of October 18, 2016, there are 100,332 open claim petitions. There were 4,813 re-openers and 25,903 new claims filed this year. There are 413 Second Injury Fund cases pending. There were only 37 applications for Informal Hearings filed this year. 
LITIGATION UPDATE

Giordano v. High Point Insurance Company, No. A-4971-14T3 (App. Div. October 11, 2016), the petitioner, Michelle Giordano, who worked for High Point Insurance Company, parked her car in a parking lot adjacent to her office building. After she parked, she fell in the lot on her way to the office building, sustaining injuries to her right shoulder. High Point gave its employees access to the parking lot, but it did not own the lot. Instead, it leased some spaces in the lot from the landlord. As part of the lease, High Point was partially responsible for the maintenance costs of the lot. Some of the leased spots were marked for directors and management, while others were unmarked. High Point instructed Ms. Giordano and other employees to park in the unmarked spots. Ms. Giordano testified there was no other parking in the area for over one mile.

High Point denied the petitioner’s claim, the case proceeded to trial, and the Judge of Compensation found the injury to be compensable. High Point appealed the Judge’s decision. The Appellate Division affirmed the lower court’s decision, holding that the petitioner was injured in the course of employment in an employer-controlled parking lot. This is the latest case involving an interpretation of the Premises Rule. N.J.S.A. 34:15-36 states that employment begins “when an employee arrives at the employer’s place of employment to report for work and terminates when the employee leaves the employer’s place of employment, excluding areas not under the control of the employer.” With respect to injuries occurring in parking lots, the courts focus on whether an employer had control over the lot. Even if an employer does not own the lot, the injury will be compensable if the employer had control over the lot. In this case, the Appellate Division gave several reasons for why it found that High Point had control over the parking lot. First, the Court noted that High Point leased part of the lot for its employees. In addition, the Court mentioned that as part of the lease, High Point was responsible for a portion of the operating expenses of the lot. Moreover, the Court stated that High Point controlled where the employee parked by directing her to park in one of the unmarked spots. Furthermore, the Court considered the fact that there was no public parking for over a mile. Thus, the Court found that High Point controlled the ingress and egress of the petitioner to work by providing employer parking and directing its employees where to park.

The Appellate Division’s decision in Giordano distinguished the holding in the pivotal case of Hersh v. County of Morris, 217 N.J. 236 (2014), in which the Supreme Court found that an employee who was injured while on her way from the parking lot to her office was not covered by workers’ compensation. In that case, the employer leased spaces for its employees in a private garage approximately two blocks away from the building where the petitioner worked. Ms. Hersh was not assigned a parking space, but was instructed by the County to park on the third floor. Ms. Hersh parked her car in the garage and began walking to work. As she was crossing the street, she was struck by a car. In that case, the Supreme Court held that the injury was not compensable because the employer did not have control over the parking lot. The Court stated that the County did not own or maintain the garage, the County only rented a small portion of the spots in the lot, the County derived no direct business interest in having its employees park in the garage and the accident occurred on a public street not under the control of the County. Additionally, the Court found the County did not control the petitioner’s ingress or egress route to work because it did not dictate which path she had to take. Finally, the Court concluded that in walking a few blocks, the petitioner did not assume any special or additional hazards.

In trying to reconcile the holdings in Giordano and Hersh, the main difference seems to be that in Giordano the employer had partial responsibility for the maintenance of the lot, which the Court viewed as a major factor in finding control over the lot. In addition, it is interesting that the Court in Giordano did not consider whether a special hazard was created by having the petitioner park in the lot. So, the Appellate Division seems to be suggesting that if the Court finds that the employer had control over the parking lot, it does not need to consider whether a special hazard was created.

Diaz v. National Retail Transportation Inc. No. A-3927-14T2(App.Div. November 9,2016). Antonio Diaz was injured at work when he attempted to move a heavy lift that fell over on him. The employer asserted the statutory defense of intoxication. The Judge entered an award dismissing this defense and awarding WC benefits. The employer appealed the decision and the Appellate Division affirmed it, finding that there was substantial credible evidence supporting the Judge’s finding that intoxication was not the sole cause of the accident.
The Judge expressly found the petitioner’s description of the accident credible. The Petitioner testified that as he went to move the lift, it tilted and fell on him. Petitioner introduced evidence that the lift had a flat tire at the time of the accident. National conceded that a tire on the lift was deflated. In addition, the petitioner admitted to drinking alcohol before going to work that day. The employer’s toxicology expert testified that based on the blood sample drawn from the petitioner after the accident, he had a blood alcohol level of at least .173 percent. The expert opined that the petitioner was intoxicated and impaired at the time of the accident. A forensic engineering expert testified that a flat tire did not contribute to the accident in any way. Nevertheless, the Judge rejected that testimony and found it to be not credible. While the Judge accepted National’s contention that the petitioner was intoxicated at the time of the accident, he found that National had not proven the petitioner’s intoxication was the sole proximate cause of the accident.
The Appellate Division held that there was sufficient evidence for the Judge to find that a flat tire might have also contributed to the accident. The Appellate Division ruled that without testimony eliminating the flat tire as a cause of the accident, National did not carry the burden to prove by a preponderance of the evidence that petitioner’s intoxication was the sole cause of the accident. This case shows yet again that it is virtually impossible for an employer to prevail on an intoxication defense.

Thanks to Matthew Gitterman, Esq. and James Santomauro, Esq. for their contributions to the newsletter.

LEGISLATIVE UPDATE

S-325 (Scutari) Expands workers comp coverage to parking areas provided by employer.  If the lot is separate and apart from the location, the travel to that area is also covered under this legislation.  Current law provides that employment commences when the employee arrives at the place of employment and ends when they leave that location. No movement since introduction. No assembly version.
S-777 (Sarlo) Increases workers’ compensation for loss of hand or foot. The calculation for the loss of function of a hand is increased from 245 weeks to 300 weeks and the loss of a foot is moved from 230 weeks to 275 weeks. No movement. No assembly version.

S-1691 & A-3069 (Bucco/Bucco) This bill revises the definition of “employer” in the workers’ compensation law, R.S.34:15-1 et seq., to exempt certain partnerships from the requirements of that law. The bill provides that a partnership is not subject to the requirements of the workers’ compensation law if there are only two partners. The bill also permits S corporation (one that has only one individual who performs services for the corporation and is the only shareholder in the corporation) to choose whether to obtain workers’ 
compensation coverage. No movement. This legislation introduced last session.
   A-1845 (Cunningham/Giblin) This bill permits groups of employers establishing or participating in Taft-Hartley trust funds to purchase workers’ compensation insurance as a group. (Employers may apply to the Commissioner of Banking and Insurance for approval to enter into agreements to pool their workers' compensation liabilities for qualifying as members of a group plan for self-insurance.)  No Senate version this year.  This legislation passed the senate last session along party lines. No movement in the assembly. It is unlikely that this Governor would sign such legislation.

S-3426 (Rible) This bill requires that in cases in which a workers’ compensation petitioner has received compensation from an insurance company prior to any judgment or award, the reasonable allowance for attorney fees will be based upon the total sum of the amount of compensation received. Last session this legislation was vetoed by the Governor. No assembly version this year.

S-2148 (Sweeney) This bill provides for an annual cost of living adjustment (COLA) in the weekly workers' compensation benefit rate for any worker who has become totally and permanently disabled at any time after December 31, 1979 and for the surviving dependents of any worker who died from a workplace injury after December 31, 1979.  At the last session, the Governor vetoed this legislation saying: “Employers in New Jersey already pay the third highest workers’ compensation rates in the Nation.  This bill would further raise those rates, putting even more of a burden on private sector businesses”. No movement.  No assembly version.

A-3401/S-2136 (Greenwald/Oroho) This bill concerns the electronic submission of workers’ compensation claims.  Specifically, the bill requires the Commissioner of Labor and Workforce Development to adopt the following rules and regulations: 
(1)  All health care providers submit medical bills for payment on standardized forms;
(2)  Employers, workers' compensation insurance carriers of employers, and third-party administrators are required to accept electronic claims for the payment of medical services;
(3)  Confidentiality of medical information submitted on electronic claims for payment of medical services pursuant to the "Workers' Compensation Medical Information Confidentiality Act," P.L.2001, c.326 (C.34:15-128.1 et seq.) is law.

(4)  Payment for medical services provided or prescribed by the health care provider shall be made by the employer, workers' compensation insurance carrier, or third party administrator to the health care provider within 15 working days after electronic receipt of an itemized electronic billing.  If the billing is contested, denied, or incomplete, the bill requires that payment be made of any uncontested amounts within 15 working days after electronic receipt of the billing.  The bill vests exclusive jurisdiction for any contested medical charge arising from any claim for compensation for a work-related injury or illness in the Division of Workers’ Compensation, Department of Labor and Workforce Development, pursuant to R.S.34:15-15. Passed both houses, no action by the Governor to date.

S-109 (Pennachio/Madden) This bill provides, from July 1, 2011 forward, an annual cost of living adjustment (COLA) in the weekly workers' compensation benefit rate for any surviving dependents of any public safety worker who died in the line of duty after December 31, 1979.  The bill defines “public safety worker” as a member, employee, or officer of a paid, partially-paid, or volunteer fire or police department, force, company or district, including the State Police or a first aid or rescue squad. No movement. No Assembly version.
Thanks to Jon Bombardieri for his contributions to the newsletter.
WELCOME TO NEW MEMBERS:
Air Contact Transport, Claims Resolution Corp., North Jersey Spine Group, United Airlines, Qual- Lynx.

NOTICE OF COMPLIANCE

The Employers’ Liability Insurance Law Title 24, Chapter 15, Article 5, Section 80 provides that employers who qualify to carry their own liability (self-Insurers) must post and maintain a Notice of Compliance in the employers’ work places. The Association can provide the notice to our members.

Join NJSIA

For the past 94 years, the New Jersey Self Insurers’ Association has represented the interests of New Jersey’s employers in worker’s compensation. Membership in the Association is open to all employers, law firms, third party administrators and medical groups. Visit our website njselfinsurers.com for more information.
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