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A Message from the Program Committee

2015 SPRING CONFERENCE
ACCLAIMED AS OUTSTANDING

“Another 5 star NJSIA WC Conference”
“Really enjoyed the panel discussions”
“My first time to attend. Informative,
interesting & great networking idea
with vendors”
“Very well organized Event! Thank you
so much. So much information;
contacts great stuff!”
“Interesting topics”
“Entire day was very interesting”
“Overall informative and engaging
program”
“Great conference, thank you for the
realistic views to treating employees”

Thank you, Thank you, Thank YOU!
What an outstanding event! Our Spring Conference and Vendor Fair
at Harrah’s Resort & Casino, Atlantic City, NJ was a huge success:
The program, our attendees, our speakers, the panelists, our
vendors – all made for a great conference, that if I say so myself,
was our best yet. Thanks to all of you, we achieved our highest
attendance ever and we are so grateful.
I am sure you would agree that our Program Committee did a
wonderful job in researching and providing a knowledgeable and
experienced group of professionals ready to share and educate us
on all things Workers’ Compensation.
There were some special guests that helped to make our conference
exceptional.
We are forever indebted to former Director and Chief Judge, the
Honorable Peter J. Calderone, who has supported the association
for so many years. We will surely miss him but are very happy for
him as he begins this next chapter in his life.
We would like to welcome and thank our new Director and
Chief Judge, the Honorable Russell Wojtenko. We look forward
to working with him and seeing him at our future meetings and
conferences.

Save the Dates:
Annual Meeting on Friday, November 6, 2015
at the Crowne Plaza Hotel, Jamesburg, NJ.
Spring Conference and Vendor Fair 2016
at Harrah’s Resort & Casino, Atlantic City, NJ April 28-29, 2016

5Here is what some of you had to say:
Have a wonderful summer. Be safe and enjoy.
Regina K. Lamptey
President & Program Chairperson
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LITIGATION UPDATE
Supreme Court Decision. On June 11, 2015, the New Jersey Supreme
Court reversed the Appellate Division in Estate of Myroslava
Kotsovska v. Saul Liebman (A-89-13) (073861). Saul Liebman 89 was
living alone after the death of his wife. His daughter found a woman
to help him. Myroslava Kotsovska, a 59-year-old woman, she met
with Liebman through her son-in-law, who interpreted for her,
and agreed to do laundry, cooking, light housekeeping, and assist
with general tasks in exchange for $100 per day in cash. She had
no social security number and no checking account. There were no
discussions about whether she would be considered an employee
or an independent contractor. There were no formal agreements
drafted, the son-in-law would take care of any necessary medical
bills. On December 8, 2008, Liebman and Kotsovska ran some
errands and stopped at the Millburn Diner for lunch. Kotsovska
exited the car and stood on the sidewalk while Liebman pulled
into the parking space in front of her. He accidentally pressed the
accelerator, causing the car to lurch over the parking block and onto
the sidewalk pinning Kotsovska against a low wall, severing her leg.
She died from the injuries within an hour.

the portion of the decision dealing with jury charges, the Court said,
“A worker’s economic dependence upon the employer is a factor to
be considered when a worker performs a function that constitutes a
part of the employer’s business.” It said in this case that Kotsovska
employment was not in furtherance of Liebman’s business. Court
decision is that the Superior Court is equally competent in making
employment status determinations.

The estate of Kotsovska filed a wrongful death action against
Liebman in Superior Court. The estate never filed a workers’
compensation claim. Liebman argued that the civil suit must be
referred to the Division of Workers’ Compensation because the
Division had exclusive jurisdiction over the issue of employee
status. The homeowner’s carrier stipulated that the accident arose
from the decedent’s employment.
The trial judge ruled for the estate and awarded $300,000 for the
decedent’s pain and suffering and $225,000 for her wrongful death.
The Appellate Division reversed, stating that the matter should
have been transferred to the Division of Workers’ Compensation on
the issue of whether Kotsovska was an employee or an independent
contractor. The New Jersey Supreme Court stated: “Moreover,
petitioner did not file a petition for workers’ compensation with
the Division. Thus, as the trial court noted, there was no claim
pending before the Division over which it could assert jurisdiction.
Under these circumstances, we conclude that the Superior Court
had jurisdiction to decide the question of decedent’s employment
status.”
The Court said there is a four-part test that must be considered to
determine if the Division has primary jurisdiction:
1)whether the matter at issue is within the conventional
experience of judges;
2) whether the matter is peculiarly within the agency’s
discretion, or requires agency expertise;
3) whether inconsistent rulings might pose a danger of
disrupting the statutory scheme; and
4) whether prior application has been made to the agency.
On the second part of this test, the Supreme Court said, “. . . the
Compensation Court is in no better position to make the threshold
determination of a worker’s employment status than the Superior
Court.” It also again noted that there was no risk of a conflicting
decision between the Superior Court and Division of Workers’
Compensation in this case because the estate of Kotsovska only
filed in Superior Court. It upheld the decision of the trial judge that
Kotsovska was not an employee but an independent contractor. In
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Appellate Court Affirms Some Sanctions Against Employer
and Reverses Other Sanctions: Pschunder-Haaf v. Synergy
Home Care of South Jersey, A-3138-13T3, and (App. Div. May 12,
2015) provides some guidance on conduct that may lead to such
sanctions. Petitioner, Pschunder-Haaf, a home health aide, injured
her low back and filed a workers’ compensation claim. The WC
Judge entered an order requiring Synergy to provide medical and
temporary disability benefits to her. The Judge also required an
evaluation and treatment by Dr. Luis Cervantes, a neurosurgeon and
continuing temporary disability benefits until the doctor cleared
petitioner to return to work or until the company offered light duty
authorized by Dr. Cervantes.
Synergy did not pay certain medical bills and terminated
temporary wage benefits. Petitioner filed a motion to enforce the
prior court order. That led to a second order awarding petitioner
temporary disability benefits, medical care, and counsel
fees assessed against Synergy. Fusion surgery followed, and
petitioner alleged that she injured her left shoulder during the
fusion surgery. Synergy did not accept the left shoulder injury,
leading to another motion for medical benefits. Once again
the Judge of Compensation ordered the company to provide
treatment for the shoulder.
The petitioner amended the original claim petition to include
injuries to her left shoulder and left knee. When Synergy failed to
provide additional medical treatment, petitioner filed yet another
motion. Her expert, Dr. Rosen, argued that her right leg gave way as
a result of instability caused by radicular pain from her spine, and
that in turn caused left knee problems.
The Judge of Compensation accepted the testimony of Dr. Rosen,
over that of Dr. Maslow, the respondent’s expert, on the question
of causation of the left knee condition. She ordered that Synergy
provide treatment for the petitioner’s primary and derivative
injuries. She denied Synergy’s motion for reconsideration and
assessed sanctions of $5,000 and $10,000 against Synergy. She
awarded $7,500 in counsel fees and $5,654.14 in reimbursement for
expenses, including the cost of Dr. Rosen’s testimony, which was
$4,500.
Synergy appealed both the order in respect to the derivative
shoulder and knee claims and the sanctions. First, the Appellate
Division found there was credible evidence to support the judge’s
decision that the derivative claims arose from work. Second the
Court noted there was substantial evidence in the record to support
the judge’s conclusion that the shoulder was injured during the
fusion procedure, and the left leg was injured because the right leg
kept giving out due to radicular pain from petitioner’s work-related
back condition.

choose to disregard a court order as opposed to filing a motion to
be relieved from the court order.
Special thanks to John Geany, Esq for his contributions to the Bulletin.

LEGISLATIVE NEWS
S929/A1908- The COLA bill that would cost employers an additional
$58 million dollars over the next 3 years has been passed by the
Senate and the Assembly. NJSIA along with all the employer
associations have voiced their strong opposition. We ask all
employers to notify the Governor’s office of our opposition to this
expensive piece of legislation.
S374/A3403- Provides for increased legal fees on cases where
voluntary offers have been paid. The Senate passed the bill. The
Assembly Labor committee has not voted on the Bill.
S750- Increases benefits for injuries to hand and feet. Referred to
the Senate Labor Committee. No recent activity.
S2247- Covers employees injured in employer parking areas as
well as during their walk from the parking areas to the place of
employment. No action by the Senate Labor committee.
S2332- Permits hearings to be held in counties contiguous to the
presently designated counties. No action by the Senate Labor
Committee.
S2447/A4132- Permits Group Self Insurers and collective bargaining
agreements to improve the provisions of worker’s compensation.
Senate passed the bill 24-12. Assembly Labor committee approved
the Bill 7-1.
We continue to work closely with representatives of NJBIA, NJM,
The Insurance Council and the Chamber of Commerce in stating our
position on these Bills. If you need more information on these Bills,
please call our office, 609-587-4304.

NOTICE OF COMPLIANCE
The Employers’ Liability Insurance Law Title 24, Chapter 15, Article
5, Section 80 provides that employers who qualify to carry their
own liability (self-insurers) must post and maintain a Notice of
Compliance in the employers’ work places. The association has a
supply of these notices for our members.

On the sanctions issue, however, the Appellate Division took issue
with some of the court orders. First, it noted that the Administrative
Rules of the Division allow fines and penalties in an amount not to
exceed $5,000 for unreasonable delay or continued noncompliance.
The Court vacated the $10,000 sanction. Next, the Court focused on
the award for costs of $800 and $4,500, the latter being the expense
of Dr. Rosen’s testimony. It cited N.J.S.A. 34:15-64(a), which limits
the fee to an evaluating physician like Dr. Rosen to $400 for the
report and $400 for his testimony. It found that the order for costs
was in excess of the amounts allowed by the statute. The Court did
affirm the $5,000 sanction against Synergy and the assessment of
counsel fees of $7,500. Employers run the risk of sanctions if they
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JOIN NJSIA

LEGISLATIVE COMMITTEE

For over 90 years the New Jersey Self Insurer’s Association has
represented the interests of New Jersey’s employers in the area
of worker’s compensation. Membership in the Association is
open to all employers, law firms, third party administrators, and
medical groups. Visit our website for more information and an
application. www.njselfinsurers.com.
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Gina Bizzarro, E.I. DuPont & Co.

DUES
Reminder: if you have not yet paid your 2015 dues, please contact
Jim Knicos, NJSIA Executive Secretary for this year’s invoice.
Jim can be reached at Kappa59@AOL.com
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